
lllWMtr $Hte mHuPl '
countries.
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If the hitherto delegated arc f Carroll and Cass, it was left to the voter, of w.M, they n..,vc. .ItVucc the necessity .

powers ri.dits'the respective townships whether the iel.nl ol L.tioti ou that and olhci evil, which, at' a suinilirrniU 'UUV ,WHUHm 1 "TVHI. ,.MmIli,i1v wit h t he pnvut o" '. s ' v" ...... i" I ..... .. n.....l.l I... t..,oi..wl ,.r uroliihif ixl I niv i'I.-- i Uoiilil uVi I ! beli.li" more :miiro.

'""r'. ; riTTM VTiT7 H". vIt7Yi7 ' i!utci-i- l t.. atu.r'd protection ihey arc cnlarg-I'KUllH-

lUll i LlQL Olt LA W . cd and moulded to meet the circumstances;

OPINIO" OF Jl'D.-- K H l l.lt r.

Bob th Stat
ArttlL rMOMTHK 3i..sio' Commo.x rLt..
ele prosecuted lefore the Mayor f lu- -

Jianano!i fr two tlitinot violations of the '

lienor" law f l5.'. Th one was a for
inniifaotuninf Uvr. the othor fi selliup it con-- '
tiary t- - tli4 jrviii.mH .f thai act. U

uUsJ; coiiti. u-- vl in lolh i'a-is- , ami tined fifty ;

.11Um -!.. Failing t. iay or replevy lh''
flu-- . K-e- was ciinmiUet to pri-o- n. On hi t...

i...

pplicatjon to the of Uxnniou ieas. a t.lltlict.the temporary wilt contained
mtof ttas was issued. I he onicer , . . ..-- i ... .!.. ...r, ....t will" i irm iu i.n- - .. ...in lle lawhwmjr htm in ch returned as the mm f .

cuuUuu.j iu lhe ;ollst,iution.
the pr.Reeilings, jud.iei.t. Fof Colirla tu e a law void oil

ikref the ilayor tbecaso refentslto. Alter ; . t. M1 it aside because it isimpol-W- i
h was reiuandisl to prison. .

Uic iueX.iollt. or even like the liquor law,
Kiom order appals. i .nliaus and oppressive in some of hs leatnres,

1 hese oases have Is-e-n argued ur.Ulv . '';,., ,1... ,H.i.le.
with diitiiiL'uishcd ahilty on Is .t h "6'-- 1

wtiat 14 more the argument
was jurU'd with that moderation and

so Ucismiig in forensic, discussion.
The firsf inquiry is doe the record

present? Simply a ouestiou of legislative
po r. The detail of the law are not ns
HiiJ aru not, ol course, coitatui leiX

inquiry here is confined to the for .ZX T waa tLird Jriea of le.is
th question arising on the other

Next suiter
, ,- - udoptini? prohibitory Ptinciple.

f setuie admits of a very different solution. Hav-
ing, for reasons given iu that case, conic to the
conclusion that the agency feature, and the

Tr&l parts of the law relating to iiniiiif.ioture
were uncoiistitiitioiial. the question on the sale
arising on the other Heel- - record, aloiio

The act assumes to confine the use of liquor
toth department of ami llioorilinaiices
of christini.it y.

And the question is, is it competent for the
legislature lo tint restrain tlie bale ami use of
intoxicating liquor.

It is 'admitted ir r:'.iw. et ttiat titers is no
TTTT piiiTislnii cO fie couslTTirttoii fesi riding

lha general aaseinhly on that subj-ct- .

But it is insisted that auch restriction is im-

plied in the section of the bill of rights.
Lvt us place the statute and that ectioti of llie
Couu tuition together.

Stnpt of ail that relates to the ency and to
th manujULturf, the 1st and 5lh sections as to

.' ar 1. 1 eultatice: uo person shall keep
for tsila or stll by himself orajjent, directly or
iiJirtiy, auy spirituous or intoxicating liquor,
except for medicinal, cliemical, or mechanical
uses oulv, aud pure wioe for aacr a mental use.
LavbU'jO, p. vto.iMl.

To prevent luiscobcepiioti the first of
the bill of rights is entire:

J'Si-'C- . I. W declare that fcll men are created
that-thr- are endowed by their creator

wall certain "lnalicuable riglits; that
iboSa ar life, liberty, the pursuit of hap-piae- ss,

that, all poM tr is inherent in the people,
tnd that all f;c roverumeuta are, and of right
ought to be, fu'iuded upru their Uihority, and
ioo-itute- far their peace, safely, and well-being- .

Fir the- - advancement of the ends the
people Li' ul all titnes an indefeasible right
to aiter aud reform their govermuent."

ccofding to all publicists the right to hold
ajd aujoy private piopcrty is the inal-lcual- id

rivbii. lathe constutinn of 1HIG the
rlht "of acq-iiriuif-

, possessing, and protesting
yrperty " w-- expressly eu umerateil.

becouje iinportaut, therefore, to inquire
:u v&h sense are
iji proin-rt- y said to

:..i.. t:il t If have to supposition that wcmo iiti.li i iv, 1 uM -- - w ,t, ,1. they

not ritu that the legislature shall Dot pass
aor law iu relation to them. For the whole
statute book is iu some measure a standing

with, and rcgulatiou of these very
thing?. The Executioner, the Warden of the
prisou, ihe sheriff, the whole corps of executive
aud administrative are continually ta-

king away these right from some cilnen.
Jlinpuot mean, therefore, th.-- these

ar b superior above laws. distinguished each Tne assem
.They are held subordinate to such . municipal
laws and regulations aj the political or
Jtanizanoo in which these rizhts are enjoyed
may rightfully euact under the constitution. I

They are neln subject such restraints as
the ftcr, iafetg, and toe 4'' of

rlitic may require. Thus in Calder vs. Dull,
iVG, the Supremo Couatof S.,

aay: "The right of property is always subject
to Ihe rules prescribed by positive faw. 1 he
riLt vented in the citizen is to certain acts

posaess Certain things according to the law
ofi-Uo- d."

. These. rijjMa, therefore, maybe taken away
in "due coarse of law" as the forfeit viola

.rang municipal etisetuvnt
iin.l.nal.t ,.f shall

property cuiinn.hi-nive- l i judicial The
that whole constitute judicial

quia tin 1111 text. 11 means thai Ui Uien
hail pe secure in his effects from unreasonable

search and seizure. Sect. 1 1 Art I. That he
shall have a ligfct to a by jury.
Sects. 13 and 20, id. That his services or pro-Xe- rtj

fhall not be ta';eu without just compensa-licn- .

Sect. Andaosf all the other re-
strictions of the constitution. "They are the

rhers erected by the people" against the
of the pwers they have delegated

to their public servants.
Locke says it is against natural right foe the

royerniuetil to "dispose of the estates of nub- -

jocls arbitrarily or vested rights at
ire." legislature cannot take the property
of aud it to It. So in school cases
U was 5 aid by tins court that the legislature
could net take the property of A aud b , divert!

and do; Biply vs.
legin- - And is running

fundamental could our in uo i

act bedowbted. absolute
vs. Inland, 2 tiv.7.;

property of had illegally lem;
and legislature of hhode passed
act confirming the sale. It as iu reference to
tlua invasion of private property that Judge

tory delivered the eloqueut passage be
found in 2 Peters, G67. He justly declares, "that
govern men t can scarcely free when estate
of the cau be transferred without trial,
without notice, and without offence."

So iu Doe Douglass, Blackf., Judge Per-
kins speaking of a state of facta says:
'The legislature is supreme, except wherein re-

strictions have been imposed. lie odds, "The
restrictions of the restrain the le-
gislature from passiug law impairing the
obligation of from the performance of

juuiiiw act. wiu iroiu any narani violation
if fhe of private projierty." Here the re-

marks must taken with reference to facts
of tha Judge Perkins not speaking
ef a municipal law made to protect all. He had
reference to an act ol the assembly continuing
the illegal sale of three lots in Kvausville.

So in celebrated case Fletcher e. Peck,
C Cranch 67. The question arose on an of
th legislature Georgia, alleged to have been
passed corruptly, authorizing issue of a
patent. Marshall, C. J., guardedly says: "To
th legislature all legislative power is granted.
But whether the act of transferring property
of an individual to the public, be the nature
of tha legislative is Worthy of so-no- us

reduction." Here also, the venerable
judge was tpeakiug, not of municipal

regulation to promote ihe peace, $aMy,
tiny of the people of Georgia. He

hki rtfereuce tu a law operating directly on
spectrled property of citizen vf that Slate.
It is iu tht-b- e cases and in such a state of facts
ttut tha dicta about unalienable rights so often
quoted by elementary writers, occur.

casts sufficiently indicate the meaning
" unalienable rights" ned iu the torsi

ttciiju of the coL'SittuUou. They sufficiently
distinguish between au act, which assumes to
traasfr private property without trial, without
ccic, and without otTeuoe, from au of mu-
nicipal reguUtiou having for ita object

mifit j. and veil beinj of aoen-t- y The ap- -

IhVa distinction is obvious. Sup
pose tha legisiaiure Indiana had passed an
act appropriating hfty barrels of appellant's

i uu OI llie JtJYor oi xuaiauapoiis.
Thu would baVttbvcu au vnfriuu-enKii-t of Bee
tVd nahtn(thlt ri;hi$." Agamst such

f hi property whhout otfeuce, trial, or
notice, the courts would be bound to hi:n
jToupt protectiou not against the opera- -
t.cui uf muuicipal law conformity
to lLt toastitutiou.

Ciojcly couaucted, iu the argument, with
Mualieiiabh rights, are the limitations of legis-
lative, power of the constitution, lha
rtl the inquiry is not readily appre-
ciated. It involves many curious questions

alt along the txtenor boundary of the
r.ghts and duties rulers and people in

cases. It will te pardonable
peculation. Extreme cases prove any 1

.r- ,r- - 1, . t
tuio aatistactory.

ourselves to the facts as we find theu in
the constitution aud la
duty in the premises.
pi ho tendency of courts is, at least 'iouId
be, thing but revolutionary. rights
and brislative checks outside of thu Q

atirl delegated by the jeopIe to
their publie may eit, we are not
eaxeful A inquire. Tbry can seldoio, if ever.

iwir.iilar o&sj.Miblv ft.it t.: t u I .., - f s-- j ..... ..... .M.unj,.,, a
ours, miUi distributive Qd i

well litune.l powers a... I .Int. en, tha
of these abtru-- e ipaesiion iln not seem he
the chief debt we ihe puU.c.

is for us to know that whatever
there eitreiii rights an-- , their protection does
not exclusively wilhin our jurisdiction.
With the riehts themselves, have
al prudently i.i hands the
uieans of redress. are ever lo vin-
dicate them at the lallot box or
oa may Aim

.1 r- - ..... or,t i..nh f other an actto license groceries in the nut ttiai oi the circle vicious mnuigence in

" tidal,.r it I,..., . -
r.. .tii.tiV utirill'MHl. It

ho

lli.lt Minuni in-y- r -r- --

and not with tin' roarf. Any oilier revolution
J cannot readily he distinguished from

moii.
svMfin wo have aJoU-- l is tor

Hiinpliti't v. The judiciary nnd all the other de-

part live and move and have their otticial

U nix' and !.e of in iho conslttution.
Art. 3, Scv. I. Th duty of the Court is cluef-l- v

rxiHitorv. When the constitution and laws

come up for adjudication, Inith must be regarded
as the work of the sanw hands; loth nre of the
people; I olh must Iw untes con- -

fljct. 1 lnd.l-,Hii- il me auinoriues kueivi.ii.eu
Jude 1 ca4

inusi

any
t

0lhai h
twice ,.,.,,....1 against

And
--- o-

otiil

--yhai

before

section

and

among

1:

officers

police

body

theU.

pubtc

nl :..H.

.r

ihenisilves,
It is easy to imagine that the legislature may

nass verv enactment. Our rtatuic
tKoksalHuiid with them. Such were ltli the
bankrupt laws passed by Congress. Interest
or ia,-si.i-i. oilier dubious influen
ces often The advocates of

The 1?
those the

first

That

rights

the

21,

well

they

year
auccessfullv to the...

D

s

"

.. .1 in ri.tn.l n Oil llli-- V
a.fc ;

I

sume liubtic. I Thus in I 19, siccial M passed
is the Auy enactment in ad- - me iaie o spiruuons ...

II. t 1 11'public township,vanceof matured uaitoiia .und and
or b.iscd iijKin the fluctuating fever of the hour;
or in itself itiuLr any healthy state of
the public mind, is sure to swept from the
Statute hook it iJ dry.

T as

Hut it din's not Ihrnct follow that the Court
must b d. chve it iiiiroiistittitioiial
Much is said in the Report als.ut law In-i-.i-g

aLjailtsfcomtnoii right." Under the 'J011- -

siitutin a revenue law migltl have utplfJ
half llie proeity iii the Stale from taxation.
TW wlte lirdeti would thns Itarr lKmthrown
uiaili the other half. This would have U-e- u

against common ri d.T 4 Iiul.. Yet the
t'ourts. aeti.iir m ithin lhas.hv which our 1k1- -

ily had assigned them, could not
unconstitutional n.t inquire into
the expediency 01 jk.Iict of Ine e. Kip-
lev vs. The State. 4. That lielonged to legisla
tion: lliat ihe had committed to (Jen
ecal Assembly. 1 he Couits could the
rule of strict construction and they did so. Ila
kervs.Orr; 4Ind..67. 1 Kent. Lecture SO. 91

Ohio.llO. 4 51 Blackwell, 4S1-- 2.

The people remedied this evil by amending
the Constitution. en. I, Art. 10.

All the courts can do with odious statutes
are constitutional, is to chasten their

hrshness br construction. Such is the imper
fist ion of the test human institutions that
mould them as we may, a large discretion must
at last le reposed somewhere. The best and in
many cases the only security is the wisdom
and inlejTitr of and their iden
tity with people- - Government cannot be
aiilninislt red comnoittintr powers in
trust ami confidence 1st Bibb, h2;

Ogdeir 9; 1 ; Pro. Kank vs. Hillings. 4

Pet. Exparte Alexander. S. J . 14.

The rule of this court is a strict con
struction of delegated powers : 5 Ind. I ; 4
HOI: 4 Tnd.31: i Ind. 557: 6 Ind. These de

defined the ers of legislature un
I der various provisions of the new constitution.

.1 .c they hd thev. iuti .
conld declare hsx statute void at pleasure,

do

of

Uiyert

have inueea had an evil inuuence.iorour juuiciai
powers are also delegated. They must
the same strict construction which we have so
often applied to those of the other departments
We hold them the same tenure and are
by the tame We have no power over the
Legislature but what given ns by the ronsti
tuUou. Iu the of all these our own
amoiiGr the ret. judicial and legislative duties

to held to. and the irom oilier.
t

to

id.

rive

the

the

a

the

a

blv cannot izrant a new trial: nor can we
quire into the necessity, policy or expediency of
ine laws mi. 00 1 iiiv uiiiu aiuni- - 01 ine
constitution defines the limits of each depart
ment thu

"The noweri of government are divided
into three separate departments; the legislative.
the xecutive, including tlie administrative, and
the judicial; and uo person charged with otti
cial duties under one of these departments.
shall exercise any functions of another 1 It.
S. !. ionngvs the iJank, 4 Jul, w as a
direct decision on a corresponding provision in
the old ion. lu tlist case the legisla-
ture had trr3tited a hew trial. The court by

1'erkius puts the thus: "The
What. then, does the rl.rl.t constitution says the legislature not iier

mean t It miifht be v fm a tut. granting of a new trial
.answered the n com- - ' is a act; therefore the legislature can- -

.
trial

pleas- -

The
A. the

a

case.

of

trt

of

a

i

..

the

-

.

'

old

.

the

case

not ''rant a new trial.

a

Apply this reasoning to our indicia!
The constitution vies the la.liciarv sh.lll mil
perforiH a W.slativr act. the to be a a

and of a are of
of they not itself
the iudiciarv. The argument is complete; the
authority pertinent aud conclusive as an exposi
tion of the 3rd constitution.

Against this )osition there is not a single case
fiiourown but many coincidence
with it. 1 bus what a law should in

questions of policy more properly legis-
lative than judicial; 5 Ind. 3s). 'J udtre-imul- e

law has the legislative department."
Perkins. I. in SjveiiCt r vs. the State; 1j Ind. 46.
Whether an aer is olilic or expedient, or

is not a question with which the courts
it from their use. distribute it rateably to! have any thiug to the State, 4

third per-o-n. Th aasoundliesH of such 2C4. it the principle
latino a viol innr principles Uirouitii all ii mere const

C Ind. tut ioual objection to a statute it-i- s as
saJo in Pet. under our system government as in any sys
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On the txher bide the learning and diligence
of counsel have failed to produce a standard
authority or even any dts-itle-d case, which
courts have assumed to declare a statute which
did not conflict with tlie void, be-

cause to the judicial mind, it appeared to lie
public lsilicy or private ritrht.

This court has, therefore, no duties outside of
the constitution; and surely none a legislative
character conflict ing with the express letter of
that instrument. Courts are not to array their
own reason against thai of the legislature; Smith
Com-27- . We cannot declare au act void be-

cause it conflicts with our opinion of policy,
or just in-- . 1 his M as said by Mr. Jus

lice Kali I win, of the Supreme Court of the U.
S,in Bennett vs liull.--l Baldwin 7-- So also
Cal.hr vs. 3 Dallas :jr,; i Kent 10H.

If we had the power to look into the reasons
and justice of a liquor law, where wouhl the
principle end Y We might look into the
of a tax law, or any other enactment; and thus
place the representatives of the people ut the
feet of thejudiciary. "History tuforms us that
the arbitrary discretion of n judge is the law of
a tyrant and w arns us that it may In? so again.
5 1ml. Ui.

That the people of the United Slates have
such entire confidence in their courts has often
been remarked to our credit by foreign travel
era DeTocqueville, Chap. 0. This sentiment
so generally cherished, imposes upon thai de-

partment obligations. '1 hejudiciary
can only retain the public confidence the
means which acquired it the independence of
its action and the exalted purity of its motives.

But when the judiciary enters the lists to
coolest questions of necessity and expediency
wiih the legislature, it sinks in the public esti-
mation into a dtterted council of rerniom, such
as ever held sway in the polity of a sister State.
Kent. Lecu 2t). Pord'a History of Illinois.

The history and legislation of the times,
particularly what was the statp of the question
at the adoption of the constitution may be of
some importance; Preston vs. Browder, I Wheat.
115. Hhode Island vs. Massachusetts, 13 I'e-ter- n

f.:V7.

It may be premised that mosttif the colonies,
Virginia as t arly as March, ICoO, enacted laws
"to prevent disorders and riots in where
uriiiK was retailed. rmee tne fievoiutinn it is
believed every Mate in the confederacy has
passed laws more or less Ftiingent in relation to
the retail of spirituous liquors. At the preient

the liquor traffic, its evil and remedies,
is warmly agitated in many of the States.

The history of the territorial and State legis-
lation of Indiana shows that she has invariably
held a stem hand over that, traffic. Every re-

vision of her statutes and almost every session
of the general assembly, establishes a settled
policy in thst re-pe- It would be cumbrous

make and references in point.
Il UMl 1 Ol 1 V Ka U 1 rffau lu.i iIa.. f imili...

j with the history legislation that she has long
ago auoptiu a quannea prohibitory policy in re-
lation to certain classes of her people, of this
clnracter are the.several statutes forbidding any
person, under heavy penalties, sell or five

ami our judicial i any spiritu als liquors to minors, inebriates'! or

- ;

gr,ernruei.t

revolution,

reciprocal

quotations

IndiaiM. In all these enactments, her ritjht to
resort to the policy of quabned prohibition is
lullv vindicated. 1 hese are not all contained

one act the vagary of a single session.
Ihey nre iiumeioii, repeated, varied, and
amended. Sm h legislation assumes the policy

f ...... , ... .miuin it. mi.. it's i.i in f i s.i.i iu.ti.ni
baeorue a basis or rule r.f decision. lVrhaps Tho tiertittenoe of this part of legislative his
roeae inqaines mijht iu.t lie out of place in a

!
lory, mi far as it goes to the question hand,

i

like
settlement

retained

pithily

t

will ie generally conceinn.
It i not perhaps known that

the principle uf prohibition i.ol a IieW fe.i
ture in otir laws. It has tnen rejnatedly
ailopte. l.cfore, Inth incidentally and directly.

Th prohibitory policy Ms incidentally or
contingAitly adopted iu 132 though there
may have lnen earlier instances. The proviso
to l he fill, section of the act of February lR'fo
puts it in the power of a majority of the free-holder- s

of each township defeat au application
ior license ny remonstrance Acts of 1 332, p.
261 . TIium were tl, inalienable rights of thesolution ha attained Thi evils of the township invaded; the tmwerto

or errort which th? Ijly politic are in-- 1 buy and ell liquor in biwnship in ihe
wll'geutl r ir.yptigated and traced to their J State where a majority remiMistrated was taken
sourta- - The remedy is simple and effectual j away. But this court did not declare the law

V CQtst'.tsuooal ccnver.tioo ol eminent c.tin$ Void.

IIWll-'- l lit IIWllivil l. ... .... " -- - ' " " - " ' p ....... " l
V . . - . ... . f . . . I

Mi"' U. loo. 1 lie provisions oi mis were
subsequently rxtenditl to Clarke rounty with
an amending section. L.aws kni a, p. io.. in

this law was made general, with the ex-

ception of two counties Acts p. 40-7- .

In tlie followiHtr year that qualilied or indirect
prohibitory policy was renewed and of course
approved by amending the act, giving greater
ilhcicncy. Laws p. !.. was again
aiuenUcu lew counviesoi ieca-.ur-

, poiui
'ii,l..v JetTerson. DearWu. Henrv. Oliio. W'lu llier inperanco Utter promoted

Union, Parke. Ac, making still slriu
irent Acts IP4J.
there

" " . . .

.

.

same session
separate similar character

abash county.

'I

. I. ...... . .i rlh..... .... ..ft .....1- . ... I.. . 1 I .,1-- 1

111 as to mc p..- -. -- i ...... ..t.
i tt is not

it more
P.' 63. At the

was a act of a
for lb. p. p i to

.adoption vindictive measures ever to be.ie- -The same qualified prohibitory policy, by
means of the township vote, was attempted un-

der the new constitution in the liquor act of li-.V'- v ere ueaigm-- u i'iuiiin..'j
It was declared unconstitutional for other rea-- ; .4.servcil generally ol ine inpior. iaw oi

sieis, not going to the inhibitory features. In
coTiiiueutingoii that act the court fays: "Had
the people of each township voted 'no license,'
there would have been no operative license law
in the State for one year from April, is-a.1-. Ana
l.:i.l ill,. ti,,itili , voteil everr vear lor all limeIf . K 1 ... I...,,. .l.n.l I..M..I- - Villi, f... ....Icome, no license could have neen issueii. ics.i iui i nun. m ""

the 342. The pr..hi- - exeiute proportion to their hc- -

retail less a gallon was I verity they miock the moral sense people
During all this period ISj'J to ir.t.i iiiereiami paraure me i xccuuve arm.
was astandiiij; irohibition against mild lawsaie not executed it extravagant to
sclliii" without license, so that the prohibitory -

Irom enactments
I u a U'uA" ,e

, ir actf
' 'case for niauu-- :

who , jwly

quoted

;

decline

tlavirown

by

Tlie January act
reason 011 surface. prohibiting

a
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,.

4.

.!t.i;-r.v.-
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liquor
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to

things

county, for any othet
than scientific or medicinal purposes Acts
14'J. P. t'2. At the same session a similar net
was 'passed proljibiliiijj the barter or snlo of
spirituous liquor in l'osi-- township, Hush Co.,
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1 hits was the prohibitory principle- adopted
partially in regard to certain classes, as Indians;
contingently all over the State by the township
vote; and in certain localme directly,
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Stucky. 2 Blackf. 21. State ts. Jackson, 4

Rlackr. 44. State vs. W at Hon. i Mlacfcr. 4'J. State
vs. Graeter, C Blackf. IOC. State vs. Furman, lb.
348. Blodgelt vs. the State, Ind. 4J2, State
Clark. I b 451. Farwell vs. The State, lb. 573.

Such was the state of the question when the
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tion assembled.

There was a proposition presented to that
body to the effoct that the State sheuld divest
herself of all complicity with the t raffle in
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propositions, because deemed to be more prop-
erly legislative than institutional.
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ing such local legislation as these liquor acts
were, they cannot In? supposed to have over-

looked the prohibitory principle. Had that
feature leen obnoxious it would have been
mixlified. But while checking these local laws
they silently acquiisced in their principles.
This is a weighty consideration as part of the
history of the period. In accoidance with the
doctrine of this court in 5 Blackf. 3.4, we can-

not doubt but that the convention intended to
leave ihe liquor traffic thk raouiBrroav t""!-ni'L-

isCLCnn precisely where il found it, iu
the discretion of the legislature.

So that the state the question when the
present constitution was adopted, favors the
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ed to promote.
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ct anyin h ileitis iu Indiana. ur is.
the constitution .il'OVe quoted ha settled this
point hen-- ; and a legislature, acting under thai
instrument, is by it-- , mdeimi a

tion tod..-n- tlm exisieuce of tin- - naiur.il s

there asserted. That assertion, while it ie- -

mams, is bind. n he lecrtl.-- i of li
ana. When the people of the State hail be-

come satisfied thnt tt is liUii.il ! in mistake,
they can meet in their sovereign capacity , strike
it from their organic law, and imi-i- ihe contra-
ry, that they are without natural rights atnl at
the mercy the letjislature.

We may properly hen? observe that, added
to these restiictivo provisions of the1 bill of
rights old constitution, whs ihe follow- -

"ft- -

"Si.c. 24. To guard against any encroach-
ment 011 the lights hcrc.ui retained, tic ibs ljie
that in this atliile is excepted out of
the general powers of government, and ?.hA
fori remain inviolable."

The new constitution d.K.. 110', n il.is
section; but that constitution did not ii.U ml b

the restraint.-- , designed for the pr.tec
tion of the jsjople, and the section was
omitted the expressly declared reserva-
tions in the bill of rights, were necessarily taken
from tha absolute power of the legislature M ith
out such declaratory section. And it may In-

here observed that it is not said these rij-hi- s are
reserved to lie ned without restraint, hach in-

dividual being equally untitled to their ever
cise, the right of each ojn-rate-

s as a check
the riiht of every other, compelling mutual re-

gard tho5 of each and subjecting each to
punishuieiit by the judiciary, under legislative
regulations, lor violating the right of
every and giving the iu all cases
redress by law. And fin t her of
constitution, which mu-- f construed together
with quoted, confer powers, such smut" .

Ar on drittire. relative to e n
. ' , . o -

. . i
rights. Such powets insy ie

We proceed, then, to nquiie w hit these re-

served rights are; and to ascertain. M e g.. as we
have said, to theeoinmon law. Chanceller Kent,
following Blackstone, says, vol. p. 1: "The
absolute or of individuals may
be resolved into the liht of sivutily,
theiii(lit of peisonal liU'ily, and the right lo
acquire and enjoy properly;" not proper-
ty, or one kind of property, but, al hast, m L

llie society oi'traniziug gov eriiinent lecoguies
as proiK-ity-

. How much docs this 'ight
brace, how d-- it extend? It i:mlouhte.lK
extends to the of pursuing the trades
manufacturing, buying, ami selling, and lo
piaclice using. These acts but means of
acquiring and enjoy ing, and are absolutely ne-

cessary and incidental to them. What, we may
ask, is ihe rit'ht property worth at ripjn-- of Ihe
right of producing and usingi

"Thu riirht of prooerty iseipialK- - iuva.le.1 bv
obsliuctiugthe tree employ iiient of.lhe nians ol
ptoductioii as by violently depi ivinjj. tin'

of the product of li s lnr,d." !.iy Pol.
in.1. '

In ArroM'.smith Bulingeu Jilt McLean, on
p. PJ7, it is said: "A freeman may buy ami sell
at his pleasure. This right is not of society
but from nature. He never gave it It
would le amusing to see a man hmitiugllimugh
our law books for authority to buy ors-l- l or
make a bargain.' the died,
Coke in 3 iust. chap. 3H, p. IT. Kulhei i'orth's
Institutes, p.

then, vc that liav.
rem-rve- the riylil of propeit v 11ml its

enjoyment, iu forming their constitution,
the unlimited power of the legislature; and fur-
ther to guard the nht, have ordained that it
shall not be taken from them withoi.l just

nor be injured M'llhout :i reimsly
herefore by due coursi- - of law that a legal

trial iu court nor Is,-- subject to seizure, !tc
Sec. 1't, art. I, ami .sects. 1 J ami 31 same
art ich?. have, however, authorised the
legislature by art. Ill, sec. to lax, by a "uni-
form and rate," pron-rt- ihe hs,-ple-

Slate, and impliedly, as we ha ve seen,
to take it by paying for it the public use.

Now, these restraints iikii the legislative
power M en- - inserted in the const itulioii for some
purpose; what was it? And Ihey have some
meaning; what is it? Wherein do they furnish
security to the citizen? This court must deter
mine. Their was, question.
to protect the ieoplc from on tli
part the government; and under lhem the!
legislature can not lake the propcity th; li-- q

11 a single individual, il they arepronr-ly- ,

m hen not. needed for public purM.ses,
then only upon compensation. Bui if llie
legislature cannot deprive a single citizen of

projn-n- y can it, by a general law, derive
all the citizens of If thai body could
not cti.-ic- l thai A. B. should no longer cultivate
his farm, could it, by a general law, en.n lli.it
nil the farmers of the St. lie - to cul-tivai- e

theirs?
Further, these leslridi-m- s in const it ul ion

apply alike to property they make no dis
linclions. Is liipior. th.-i,- , property ? Isadis
tillery property'.' 'Ihey are, so iinipieslion.ibly.
in Indiana. At the time of the adopi i..n of our
present eonM it ul ion there Mere liflv distilleries
and in the State loch turned 011! .111

iiiiiillv minul'iclureil product to value ol
half a million of dollar. iiJod mostly by oui

a Is ver.ii'e. Liquor had iilnnys In-- ,
11

an article of use and traflie in tin Stale, al
ways been taxed as pro-rt- . A i:h ihe

part of the iieop!eeniraL'd in btisirtps on their titut in, the State are not restrained I'toin vivt;.,,r th.. -.- bi...t wnsrein ate.llv bru.rht
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